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Executive Summary

~they had gambled away their lamp sum compensation payments.

This research project examines the relationship between lump sum workers
compensation payments, Social Security preclusion periods and gambling.
The project was conceived following an increase in the number of clients
being assisted by the National Welfare Right Network (NWRN) because
Due to
the operation of Social Security legislation, the recipient of a compensation
payment is subject to a Social Security compensation preclusion petiod.
Thus, people can have entirely expended their compensation monies yet not
be able to recetve Social Security. Too often this Iesults in destitution for

themselves and their families.
The funding to undertake this project was provided b.y the New South Wales

" Casino Commuh.ity Benefit Fund.

This examination of the relationship between gambling, Social Security and
the receipt of lump sum compensation payments has identified inadequacies

in the compensation system and in Social Security law and policy. The

recommendations resulting from this research aim to impfove the cutrent
compensation and Social Security systems so as to munimise the chances of
people facing impoverishment as a xesult of gambhng their lamp sum.

compensation payment away.

The research undertaken for the report included:
¢ Analysis of client files from NWRN member organisations and
_ mterviews with their clients;
¢ A Freedom of Information request to the Department of Famlly and -
Commumty Services requesting specific data relatlng to the number
of people affected by the compensatlon provisions in the Socal
Security Act;
® Research of Internet sites and publlcaﬂons
® ' Use of a detailed questionnaire completed by Ptoblem Gambling
Counselling Setvices; and .
® Discussions and interviews with Department of Family and
- Community Services, Centrelink, NSW Wotkcover, NSW
Compensation Court, . Social Security Appeals Trbunal
Administrative Appeals Tribunal and the Legal Aid Commission:

The report explains;
® Social Security law and pohcy and the effect of compensat[on on
Social Security payments; ' '

¢ Workers compensation payments; :

¢ The impact of problem gambling on lurnp sum compensatlon and
Social Security payments; and -

¢ Examines an alternative approach of sttuctured scttlements

The research led to a number of recommendations which are detailed

throughout this report. The teport concludes that additional research and

analysis i1s requited in order to draw conclusive evidence of an
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. interrelationship between lump sum compensation, gambling and Social
Security payments, however the recommendations that have been made can .
improve the current system so as to limit the chance of people facing
impoverishment following the expenditure of their compensation monies.

; | L . | o ) | . pagg5
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1.0 Social Security Act 1991 and compensation payments

1. 1 Overview of the effect of Soc1a1 Secunty legislation on
compensation payments

The Social Security Act is Common\vealth legislaﬂon and details the
eligibility criteria for all Social Security payments. :

. The compensation provisions of the Social Security Act have been designed
to prevent injured workets receiving workers compensation payments, and
recelvmg mcome support from the Commonwealth for the same Jn;ury or
illness that caused their loss of income. The rationale is to avoid “double
dipping”. This means that all compensation containing a component for
economic loss will affect a petson ’s Social Security entitlement, even where

the economic loss component is not quantified.

Workers compensation will affect So‘cial Security  payments diffetently
depending on whether it is paid as petiodic compensation ot as a lump sum
-(more detail provided at sections 1.5 and 1.6). The following Social Security
payments are affected by compensation payments:

- Age Pension . - Partner Allowance
- Carer Pension . - Sickness Allowance
- Disability Support Pension - Wife Pension .
- Disability Wage Supplement - Disability Education Supplement -
- Special Needs Drisability Support Pension - Special Needs Disability Support Wife Pension
- Parenting Payment (parinered) - Patenting Payment (single)
- Mature Age Allowance - Mature Age Partner Allowance
_~ Widow Allowance - Special Benefit
- Newstart Aowance - Youth Allowance

1.2 Historical changes to the Social Security Act in telatlon to
compensation payments

‘Thete has been an incremental extension of the compensatlon promlons
since their introduction in 1983. Changes to the rules, have in most cases,

been less advantageous to people receiving Social Security Ppayments. These

. changes can be charactensed as:

* The extension of compensation provxslons to nea.tly all payment types.
When the compensation provisions were introduced they applied
" solely to Sickness Benefit;
® Changes to how the Social Security payment of a person’s partner is
- affected by a person receiving compensation income;
® Changes to how compensation income is assessed;
® Changes to the formula used to - detetrmine the length of a

compensauon preclusion period; and

. Changes to the discretions that apply to compensauon reclplents '

appealing to have their compensation preclusion period waived.
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1.3 Overview of the application of Social Security legislation on
wortkers compensation payments

There are essentially four stages where people receiviﬁ_g c@mpensétion can be
affected by the compensation provisions of the Social Security Act, but not
all people progress through each of these stages. The Social Secunty system

" has different rules for each of these stages

. Stage One
The period of time nmnedlately after an accident that could lead to-a -

compensation claim, but the injured worker is not yet receiving
compensation payments (see Section 1.4). ' '

‘s Stage Two
- The period of time a person statts to receive ‘compensation payments. as

' penodm compensation, to comipensate for loss of income (see Section 1.5).

e Stage Three _
The period of time 2 person receives a lump suin compensation payment, to

compensate for previous or future loss of income (see Section 1.6).

¢ Stage Four
The period of time a persons compensatlon lump sum has been totally spent,
but due to the compensation provisions of the Social Security Act they are

precluded from receiving a Social Secutity payment (see Section 1.7),
14 After an accident and before compensation is received

Social Security legislation prevents payment of a pension or allowance to a
petson unless that person takes action to obtain compensation.. Claim forms
for all Social Secutity payments which are affected by compensation, require
the claimant to answer Yes or No to the question, “Have you claimed or are
you entitled to claim compensation ot damages from an accident or injury?”
If the customer answers Yes, Centtelink obtains further information about
the compensation claim from the insutance company or other body from

which the injured worker is cla.lmmg compensation. Centrelink then issues a
“compensation clearance” in ordet to pay the claim. - Any Social Security

payments made to the person during this time will be recovered by
- Centrelink if the person starts to, receive compensation. :

1 5 The effect of Social Securlty legislation on penodlc
compensation payments

Where a person receives periodic payments of compensation their Social
Security payment is, in most cases, reduced by the full amount of the
petiodic payments, which is different to how other- income is treated by
~ Social Security legislation (the exception is where the person was in receipt of
Social Security when they had the accident which led to the compensation).

© page7
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The compensation income test involves a “direct deduction”, or a dollar-for-
dollar deducton. For example, if a person receives $100 per fortnight in
compensation, their Social Security payment of $364.60 (Sickness Allowance,
single rate) will be reduced by $100 per fortnight, so that the person would
only teceive a total of $364.60 (e a combination of $100 cdmpensation and
'$264.60 in Sickness Allowance paymeénts). However, if a person was
working casually and earned $100 2 fortnight, then Social Security legislation
provides that the ordinaty income test be applied. The ordinary income test
allows for an income free amount and then a gradual reduction to a petson’s

Social Secutity payment.

The appiication of the ordinary income test for a person working part-time
and earning $100 2 fortnight will result in their allowance bemg reduced by
$20. This means that the person would receive $344.60 in allowance and
$100 in earnings and therefore their gross fortightly income would be
$444.60, as opposed to the compensation recipient who- would have a gross -

income of $364.60.

Thus the result of the ditect deduction method can leave a person in a mote
precarious financial position than if they were working and at a time when
they may be faced with increased expenses such as medical expenses

. incurred as a result of their accident. -

CASE STUDY 1

{ Simon was working for a demolition company. He was helping to remove a
front-end loader from the back of a truck when 2 ramp dislodged from the
-track. Simon’s right foot was crushed under the ramp by the full weight of 7
the front-end loader. The injuty to his foot aggravated a degenerative |

condition in his back which had not beeq a problem before.
Simon . received $545 gross per week and, after tax, $420 periodic
compensation payments from the date of his foot injury. At fitst he was
able to manage on petiodic payments but his employment was terminated
18 months before his compensation chim was settled. His periodic
-| payments were reduced to §210 per week. His rent was $160 per week and
| he found it difficult to live on the amount left and started to borrow money
- | from friends and family. He used these loans for daily expenses and settled |
| his debts when he received his lump settlement. When Simon was receiving
petiodic compensation of $§210 a fortnight, he was not eligible to recetve |
any payment full or part of DLsablhty Support Pension, due to the “direct

deduction” income test.

: Repayment of Social Secutity payments when a person receives arrears
of penodlc payments :

Compensatlon payments made by the compensation payer are often not paid
immediately after an accident. Thete may be a delay for months before an
injuted wotker. receives periodic payments, often because the insurance’

company disputes the claim for compensation. The injured worker normally o

 claims Social Secunty payments for this. penod and eventually receives the
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petiodic payments in a Jump sum amount. Where the recipient or their

pattner received a Social Security payment duting the period coveted by the
arreats of periodic payments, these payments will have to be repaid to

" Centrelink.

[ RECOMMENDATION 1 \

That the Social Secuz‘ity Act relating to people receiving periodic
compensation payments be amended so that the ordinary income test is
applied. to the relevant Sociat Secunty payment claimed rather than the
clttent “dﬁect deducﬁeﬂ” method _

1L 6 The effect of Social Security legmlatmn on lump sum
compensatlon payments

Permanently incapacitated workers can be paid workers compensation as a
lump sum. The typical ways a permanently incapacitated worker can obtam a

lump sum payment include:
¢ Commutation of periodic payments mnto a lump sumn;

¢ Lump sum payment for permanent injury and for pain and suffering;
and ’ ' '

¢ ‘Lump sum payment for damages at common law.

A permanently- incapacitated Worker who receives one of the above lump
sum payments, will generally not be entitled to receive Social Security
payments for a period of time. This is known as the “compensation
preclusion period”. If a worker received a Social Security payment during the
preclusion period, this has to be repaid to Centrelink from the lump sum
before the person receives it. This is called the “compensation cha'r_ge”.

Calculating the preclusmn penod for lump sum payments that are
settled : S .

. The Social Secu.tify compensation preciusion petiod is calculated by applying

a formula to the component of the compensation that is for the loss of -
income.  This determines the length of the preclusion period. When
compensation is paid as a lump sum and is settled out of court, Social
Security legislation provides that the preclusion petiod is ~calculated
according to a formula known as “the 50% rule”. The 50% rule means that
50% of the gross compensation settfement is normally taken as a person’s

_loss of income component. That loss of income figure is then used to

calculate the Social Security compensation preclusion pesiod.

_The formula apphed to determine the compensation preclusmn period is as

fo]lows

paged -




“Losmg what you wm : - :

- 50% of the gross amount of compensation
divided by

the current cut out point for payments of a pension to a smglc petson undcr the
pension income test (currently $592.50)

The figure that is reached from this formula then becomes the number of
weeks a person is precluded from teceiving a compensation affected
payment, (which includes most Social Security payments, except payments
pald in respect of ch.lldten) :

For example, if 2 person receives $200,000 in compensation as patt of a
lump sum compensation settlement, then the amount determined to be for
loss of income is $100,000. This is because of the application of the 50%
rale. That figure is then divided by $592.50 (Whlch is the cut out point for
payment of a pension to a single person undet the pension income test).
This means that there would be a compensatlon preclusion penod of 168.8 Sy

" weeks.

A person’s preclusion petiod may be partially or even completely served by
the time the compensation lump sum payment is made. If, however, the
person has an ongoing SociaI'Security compensation preclusion périod, this
means that the person cannot receive any Social Secutity compensation
affected payments until the preclusion period has been setved, (unless there

are “special circumstances”) (see section 1.7).

CASE STUDY 2

'Greg received periodic payments equivalént to his award wage for six months after
an accident and then $460 a fortnight until he received a lump sum payment of
'$200,000. This was the amount remaining after repayment of periodic payments to
the insuter. Of this, he reccived $132 680 net after disbursements. The

disbursements are set out below: _ :
Expenditure - Amount s
Health Insurance Commission 20,000
Legal costs ‘ . 22,000

| Medical reports 4,395
Photocopying fees 2,313
Barrister fees 3,000

] Accountant fees 1,095
Coutt related fees 1,942
Conduct seatches 256
Bank chatges ) 130
Facsimile costs _ 83

" Other incidentals E 109
Total disbutsements _ 55,319 . ‘ ,
Repayment of exwife’s gambling debts C 12000 R : , o
Net total received ftom solicitor 132,680 ‘

Greg received a Social Security preclusion period of 236 weeks (which was
determined by halving $200,000 which gives $100,000) and then leIdlﬂg this by
9432.72 (the cut out point for a single person to receive a pensmn under the N

pensxon incoine fest at the time of settlement). T
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Needless to say there can be some problems with applying the 50% rule.
when thete is a large discrepancy between the net and gross amounts of the
compensation settlement. Similarly people may dispute the fairness of the
50% rule, with 50% being nominally for economic loss.

'RECOMMENDATION 2

That the Social Security Act be amended so that the 50% rule used to
detesmine the pteclusion period for a person recetving a lump sum |
settlement be applied to the net amount the person receives after all |
disbursements, rather than the current gross amount of compensation.

Calculating the pteclusnon penod for lump sum payments determined
'by the court

Where thete is a detetmination or decision by a court in relation to a lump
sum compensation payment, Centrelink will refer to the judgement and use
the actual “economic loss” component of the compensation awarded rathet

than 50% rule

It has, however, been the expetience of the NWRN in assisting 51 injured - |
workers between 1 April 2000 and Apsl 2001 with their Social Security o
compensation preclusion petiods, that the vast majority of these cases
applied for a detefmination, but were settled before the matter was heard at.
the Compensation Court. This means most compensation tecipients will be
affected by the 50% rule rather than having a preclusion period based on the

R actual figure for economic loss.
When does the preclﬁsion period commence?
The prcclusion penod commences from one of the following dates: )

- The date of injury, where the person did not receive pcnod1c _

compensation payments, or
- the date petiodic compensation payments ceased to be pzud

17 Waiving compensation preclusion penods and compensation
charges :

‘Once a person receives a lump sum compensauon payment, the underlying
assumption of the Social Security and compensation systems is that the
person will be able to manage the money until the compensation preciusion
petiod has ended. 'The background of the person, and their experiences
- during the battle for compensation are not taken into account. In the eyes
of the law the injured worker has been compensated financially for the loss
of physical capacity and the loss of earning potential. Yet the journey from
wotker to compensated person is not a simple one, emotionally or
financially. Many injured workers experience a great deal of difficulty
. because they_have needed to rely on credit or savings to supplement their -~ =
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Socital Security payment or periodic compensation income. At the same -
. time they had to come to terms with the anger and grief that arises from the
~ severe njuries that lead to lump sum compensation paymients.

There is a-discretionary power in .the Social Security Act to disregard, in
“special circumstances” the whole, or part of, a compensation payment, that
 results in a Social Security compensation preclusion period or compensation
_ charge. Where this discretion is used, a person can teceive Social Security
‘payments whete they would otherwise be subject to a Social Secunty

precluslon period.

“Specml cncumstances 1s not lnmted to, but can mclude consxderatlon ofa.

PCISOII 8

Health;
Emeottonal state;
Decision making capacity;
Straitened financial circumstances;
Addictions, including problem gambling;
Incottect or insufficient legal advice; -
Centrelink maladministration; ‘
Unjust operation of the legislation; and
" Changed circumstancées since the receipt of the compensauon

Review and appeals process .

Whete a petson tequests that their preclusion period be reduced due to

. “special circumstances” and Centrelink does not reduce the preclusion

_petiod, the person has a right of appeal. In the first instance an appeal should

be made to an Authorised Review Officer and, if necessary, to the Social
Security Appeals Ttibunal and then to the Administrative Appeals Tribunal.

The Administrative Appeals Tribunal has recognised gamb]jﬁg as a “special
citcumstance” and tribunals have reduced Social Secunty preclumon penods
whete the person was a problem gambler. :

- Thete is no exhaustive list about What 1s covered by “specml circumstances”.
. The chances of success ate stronger if one or mote citcumstances that could
- be considered special are applicable. Essentially though, success in any
. request to have a compensation preclusion petiod reduced is contingent on:

- aperson givmg 2 full disclosure of in'fotmaﬁon _
- timely investigation of material by Centrelmk ' _
- . financial hardship; 4 o B o

discretionary assessment that the persons cu:cumstances are
sufficiently “special”. - ' . . : T
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RECOMMENDATION 3

That the National Welfare Rights Network seek funding to produce a self
advocacy booklet that can be provided to problem gambling counselling | .
services and individuals. This will assist injured wotkers who have spent
their compensation payment on gambling in appealing theit compensation
preclusion period based on “special circumstanges”. The beoklet would
mclude the vadgety of documenta.ry ewdence required to appeal the case

based on spceial omamastances

Difficulty of watving compensatlon preclusmn petiods due to problem

gambling

Research on problem .gamblers suggests that people who recognise their
gambling problem often go to a great deal of effort.to hide theit behaviour

from other people, even in circumstances where the disclosure of
information could assist them.

CASE STUDY 3

' Fred had a compensation preclusion petiod of seven years. The Welfare
 Rights Centre provided a detailed submission to a Centrelink Authorised |
Review Officer, requesting that due to “special citcumstances” his
compensation preclusion period be reduced and that he be paid Disability

| Support Pension from the date of his claim. His gambling issue did not
become apparent until the late stage of negotiations with Centrelink. It was
difficult for Fred to talk about it. He eventually acknowledged that he could

not control his gambling addiction. The pattern of spending was high and |
his bank statements showed frequent withdrawals of latge amounts of cash.

Some days he gambled around $2,000. Fred’s gambling was. accepted as

constituting “special circumstances” and his precluslon penod was reduced.

Alternatively, an individual with an addiction may not recognise that they
have a problem and as a result they would not inform people of the reasons

they are in trouble.

Dunng interviews with members of the Social Security Appeals Tnbunal the
difficulties clients often: have in disclosing gambling problems was noted.

‘The Tribunal members stated “In many hearings clients hide their gambling
- problem but the Tribunal obtains this information by ptobing, the question
is asked, “How was so much money spent?™ It appeats the people who
reveal. their gambling problem reluctantly, usually present it as having

occurred with 2 number of other problems. This makes it extremely difficult

" for the decision maker to determine if the money was spent on gambling,

similar to people ptesenting with alcohol or substance abuse.” Tiibunal
members further stated, “There is a small number of clients who ate quite

- vocal about their gambling problem and they usually have their preclus10n
period reduced ” _ ‘
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Financial hardship on its own is not enough to waive a compensation
prechision period and when gambling is involved it can be extremely difficult
to determine where the compensation money was spent. As mentioned
eatlier, a person may have difficulty admitting that the reason they have no
money is because of theit gambling problemn. Gambling may be a “special
circumstance”, but it has to be revealed for it to be considered. As 2 result, a
person may simply appear at Centrelink or at a Tribunal presenting that they
have financial problems, but this will not be_considered enough to actually
exercise a d15cr:et10n to pay the person during a compensauon preclusion

petiod.-

The discretionary nature of “special circumstances™ is applied on a case-by-
case basis. A variety of evidence is tequired to make a decision and includes

petsonal evidence from questioning, third party documentary evidence,
professional reports from gambling counsellors/psycl'uatusts/psycholog15ts

and bank statements showmg a pattern of mﬂldrawals. SN

- For this project, we examined a number of cases where people had sought to
have their compensation preclusion period shortened, because of gambling

behaviours.

The existence of the “special citcumstances” discretion for those people who -
P _ . pecp.

bave expended their compensation payments before the end of tle Social _
- Security preclusion period is an important element of the Social Security
 safety net in Australia. However, this discretion has a number of problems, ;

na.mely

- It ié‘discx'etionary, and vety often is not exercised by Centrelink staff
because of moral assessments about “approptiate behaviour”; and
- the discretion is only available after a person has hit “rock bottom”.

Face-to-face contact between Centrelink and an injured worketr who has

recetved 2 compensation payment, usually only occurs after the SR
compeansation money is spent. The injured worker usually has no money ot
vety little money left and has been informed at a Centrelink Customer

Service Centre, that they are not entitled to receive Social Security payment.

18 Centrelink’s admxmsttatlon of Social Secunty leglslatmn relating o
to compensauon payments L

Centrelink Compensation Liaison Officers

'Centrelink has Compensation Liaison Officers whose role is to undertake
community education to inform solicitors and advise Centrelink clients about
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Social Security legislation relating to compensation payments and their
impact on entitlements to Social Security. It appears, however, that in recent
years the role of these officers has changed to a more policy advice focus,
reducing the role of education.

Centrelink has produced a detailed publication, “Compensatlon kit-What you
need to know”, however this appears only to be available to solicitors and

Centrelink customers who request it.

- Centrelink Area Compensation Recovery teams

Each Centrelink Atea Support Office has 2 Compensation Section, or

- Compensation Recovery team:. The roles of these teams include the
following:

1. Customers claiming Social Security payments are obliged. to
inform Centrelink of their compensation claim ,

This infotmation is then passed on to the compensaﬂon section wh1ch then

obtains further information regarding the claim from thé insurer and issues a
“compensation clearance” before the petson can be paid’ Socxal Security

payments.

-2.  Insurers’ obligation to inform Centrelink

Insurers are obliged to write to Centrelink about an injured workers

compensation settlement. Centrelink determines if there is a preclusion
penod the length of the preclusmn penod the compensanon charge and the
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L

amount of this charge. Centrelink forwardq a debt notice for any
compensation chatge to the insurer. Social Security legislation prov:des that
the compensation charge be paid before the compensation money is released

- 'to the injured wotker or their solicitor.

3. Providing solicitors with estimates of preclusion periods

- Compensation Recovery Teams provide estimates of the length of any Social
‘ Security preclusion petiod. This estimate is usually returned to the solicitor

b)} fax within five wotking days.

To give an example of the number of people affected by the compensation

provisions in the Social Security Act, Centrelink Area South Metro, in the - a
financial year 2000/2001: )

. ‘Undertook 10,357 compensation c!eaxa'n‘ces; ' o
e Provided 4,183 estimates to solicitots; and s
~® Determined 6,457 compensation charges.

4. Informing injured workets about the pfeclusion period

Centrelink sends a letter to the person recetving the compensation settlement
about the length of the preclusion petiod, but only where the person has
lodged a claim for Social Security, ot requested such information in writing
from Centrelink. ' This may be the only contact injured workers have with
Centrelink about their preclusion petiod. There is often no face-to-face
contact with Centrelink, until 2 person attends a Centrelink office to be told
they are not entitled to Social Secuﬂty This contact may not occur until
after the compensaﬁon money is spent and the person is left with very little

Ot nO money.
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2.0 Workers compensation payments

2.1 The scope of this report

Worker’s compensation payments in NSW ate designed to assist workers
who have sustained a work-related injury and, due to that injuty have a
decreased earning capacity, require medical treatment, ot have a temporary
_ ot permanent incapacity. There have been a number of changes to wotkers
compensation legislation since 1 July 1987 and this has inflaenced both the
level of assistance that injured workets are entitled to, and how they receive
their payments. The Workplace Injury Management and Workers Compensation Act
7998 applies to workers injured on ot after 1 August 1998. This legislation
emphasises the return to wotk for injuted workers, resolving disputed claims
quickly, greater availability to commute periodic payments and restrictions .
for partially incapacitated workets to receive periodic payments. '

This repott, in analysing the effects of Social Security legislation on
compensation payments for injured workers, is solely interested in the
following compensatoty payments and non-compensatofy payments:

¢ Periodic paymen-_ts;

¢ Commutation of periodic payments into 2 lump sum;
¢ Lump sum payments for permanent injury; and

¢ Lump sum payments for damages and common law.

2.2 Overview of existing administrative practice to implement
‘workers compensation payments - :

After an injury, an injured worker must notify the employer about the injuty

as soon as possible and before voluntatily leaving the workplace where the
injury occurred. This is normally done by entering the details of the injury
into the workplace’s Register of Injuries. The employer must notify its

" insurance company within 48 hours of becoming aware the injured worker is
' hkcly to be off wotk for more than seven days. Within three days the
insurance company should contact the employer, the injured worker and the
injured worker’s treating doctor, to put into practice the “injuty management
plan :

When an injured worker makes a claim for compensatton it should be lodged
with the employer within six months of the date of the injury,-or of the
wotker becoming aware of the injury. The employer must forward the
completed claim for compensation to their insurance company within seven

be dlsttlbuted with Workex;s Compensatlon elaim foﬂns to adwse l-nujtzued'
‘workers about compensation payments being affected by Social Security
- compcnsahon preclusion periods and compensatlon charges. - .
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2.3 Compcnsamty and non-compehsatory payinents

Injured workers ate entitled to compensatory payments provided they are
reasonable and appropriate and the injured worker does not pursue damages
* at common law. The compensatory payments include costs incutred by the

mnjured worker in relation to:
¢ Ambulance services;
. Medical treattent;
. Hospit;l treat.nﬁent}
. Rehabijitatibn i:réat'rneng .
. Physiotherapy and Chiropractic tréatx_nent;
- '-0 Damage to aruﬁcxal limbs and clothing;
. Occupaﬁ(;nal rehabilitation; and -
* Home and vehicle modifications.
" Other cornpéhs‘gtory payments include:
¢ Lump sum paymc;nt for permanent injuty;
- & Lump sum payment for pain and suffering;
¢ Penodic payments for 'léss of ea.tmngs, and
. Commﬁtaﬁ_on of petiodic paymcnéé into a famp sum.

2.4 ~ How are permanently incapacitated workers ‘paid'?-

Payment for perinancnt injury -

“There are different ways that a2 wotker can receive compensation when they -
have incutred a permanent incapacity, and these include:

K Ongomg penodm payments for loss of mcome;
~® Payments for permanent injuty and pain and suffermg as calculated
from the WorkCover Benefits Guide lump sum payment schedule; - o
'@ A commutation of the petiodic payments for loss of income and. o
components of - the WotkCover Benefits Guide assesstent of
. petmanent injury schedule; and. : - :
¢ Lump sum amounts following 2 common law. claim for damages. ‘This
- amount could include.compensation for loss of income as well.asfor.. .. .
pam and suffering :md medical expenses. . :
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Periodic compensation payments

When compensation is claimed, the insurer must begin payment of weekly
_compensation for loss of eamings within 21 days of receiving the claim, -
unless the claim is disputed. The payments are sent to the employer and the
injured worker then receives the payments. If an injured worker has a
permanent incapacity and cannot work, the injured worker receives their
previous current weekly wage without any extras, ie overtime and penalty
rates. This amount is capped to a statutory limit determined by Wotkcover’s
Benefits Guide. If an award does not cover the injured worketr and 2
comparable award does not exist, then the injured worker is paid 80% of the
worker’s prewous average weekly earnings. This is paid for the fitst 26 weeks
' after the injury. ‘There are no payments during the first 26 weeks for

dependants. -

The statutory rate payable for an injured worker under an award or enterpnse
batgaining agreement with a permanent incapacity is:

¢ For the first 26 weeks after the date of injury their current weekly wage
rate up to a maximum of $1,139.10 per week; and .

e For the second 26 weeks after the date of injury the statutory rate of
$267.90 per week if single and no dependants and up to $601.50 per
week if the wotker has a dependant spouse and four dependant

~ children.

Penodic payments are payable for one year after the injured wortker is cnt]tled
to receive the Age Pension. .

The m]utcd wotket receiving periodic payments-is also entitled to be
compensated for medical expenses, rehabilitation expenses and appropmate
home and vehicle modifications. The injured worker teceiving periodic
'payments can claim 2 lump sum payment for permanent impairment and can .
commute periodic payments into a lump sum payment.

There can be a delay from the time the injured wotker stops working and -
starts to receive periodic compersation payments from the insutance
company.  Generally the insurance company will start to pay petiodic
compensation within 21 days of the injury, unless the claim is disputed.
During this delay it is quite common for the injured worker to claim Social
Security and/ct tely on savings. An injured worker who receives Social
 Secutity payments whilst waiting for penochc compensation, will have to
tepay this to Centrelink when compensation is recetved. _

At this time, the injured worker inevitably has ongoing living expenses and
other financial commitments as if they atre receiving an ongoing wage.
Burthermore, during this period the wotker is likely to have an increase in
their usual expenditure because they' are incurring: medical and rehabilitation
" costs out of their own pocket. If the treatment is covered by Medicare, then
- the expense will be minimal but will be recovered by the Health Insurance

Commlsslon from any compensaﬂon moneys the Worker recelves When the :
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wotker is paid compensation, then the insurance company will reitnburse the
- wortker for all “reasonable medical and rehabiitation expenditure”.

However, there can be delays in the reimbursement stage.

~ After the accident which gave rise to a petson’s injuries, many workers are
vulnerable financially because of the unexpected changes in their financial
‘position. It has to be remembered that of those people injured at wotkplace
accidents, 78% are classified as labourers and related workers, tradespeople or
plant and machine operators’. Workers in these categoties are unlikely to
have resources sufficient to provide a financial buffer in times of emergencies

such as workplace injuries.

It has been the expen'eﬁce.of the NWRN that duting this initial stage,
workers with wortkplace injuties start to expetence financial difficulties.
" Many wotkers who may be able to just keep their head above water whilst
Workmg find they can no longer cope with their financial situation even when
there is only a week or two delay in payments. Credit is often used as a
. means of helpiog a person meet their immediate living costs. In some cases
the credit 1s from friends and family members. In other cases it is through
financial institutions via the use of credit cards ‘and  payday lending

- atrangements.
Commutation‘ of periodic payments

An injured worker can agree to convert their periodic payments into a kmp-

suom paymment. This is known as a commutation. In accepfing a commutation

the injured wotker gives up any right to pursue further compensation for the

‘same Injury. The insurance provider normally prefers a commutation

-arrangement because it reduces its administrative costs. A commutation of

© periodic payments removes an insurer’s liability to pay for future medlcal,
hospital, rehabilitation and occupational rehabilitation expenses.

A comm_utaﬂon proposal has to be apptoved by the Compensation Coutt.
. The lump sum payable is determined by the nature of the injury, age of the -
injured worker, general health of the wotker, other benefits the injuted
worker may be entitled to, pre-injury occupation, residence and ability to
~compete in an open employment market. The Compensation Court must be
-satisfied  that the injured wortker fully understands the effects of the
commutation order. This is in relation to the discontinuation of liability by
- the insutance company and the effect of feceiving Social Security payments :
Any lamp sum payable for permanent incapaciy Would also be mcluded in

the commutauon amount.

Damages at common law

Damages at common law ate available to an injured worker only if they can
- establish a breach of the employer’s duty to take “reasonable care” for the
‘safety of the worker. Proceedings cannot be instituted within six months of

'Workcovcr statistics for the period 30 June 1998 to I July 1999. Employmcnt Industry claims, based
on occupat:on .
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when the worker gave notice of the mjury to the employer and must be
- commenced within three years from the date of injury.
An injured worker must elect to either pursue a lump sum payment for
permanent incapacity under the Table of Disabilities or pursue damages at
common law, but cannot claim for both. = A wotker cannot keep the
compensation benefits previously paid and the money received from -
damages at common law. The injured worker must repay the Workers
‘compensation benefits that have previously been recelved should damages

at common law also be awarded for the same injury.

If an injured worker sues the employer for damages at common law,
proceedings are commenced in a court to recover those damages. The
injured wortker has to prove the negligence of the employer or a fellow
employee and has to meet the requirements of having a setious injury
causing economic and non-economic loss. The amount received in common
law damages can be affected by the injured worker’s own negligence that
- contributed to the injury. This may include the worker not being compliant
with the injury management plan and/ot, by not undertaking reasonable and -
appropriate medical treatment to reduce the injuries received. :

2.5 How compensation claims are settled

Settlement by consent

- The injured worker may agree to settle 2 claim for compensation by
accepting the insutance company’s’ original offer for payment of petiodic
payments ot Jump-sum payment of petmanent injury. If the compensation
claim is disputed or the injured worker does not accept the insurance
company’s offer, the matter may be settled at the Wotkers Compensation
Resolution Setvice. The Workers Compensation Resolution Service does not
bave the jutisdiction to apptove commutations of periodic payments. If the
insurance company or the injured wotker does not accept the conciliator’s
recommendation, the matter is then set for determination at the

Compensation Coutt.

A proposal to commute entltlements ‘must  be approved by the
- Compensatlon Coutt : :

“The application for the Court's approval is listed for heating by a judge (if
~ there has been a dispute, the matter may be already before the judge). The
- workers representative must ensure that the client fully undetstands the
.. implications of settling the claim in this manner. The practice which has
‘been adopted is to invite the wotker to sign a document entitled, “Consent
to Commutation/Redemption - Application”. This is a comprehensive
document which must be read, and if necessary, interpreted and explained.

The document relates to the orders which 1t 1s proposed the Court will make,

orders that will end the worker’s entitlements upon payment of the agreed
sum. These orders are reduced to a further document which-is slgned by the

representatives of both parties.
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It is has been the expetience of the Welfare Rights Centre assisting 51
injured workers, between 1 Aprl 2000 and 1 Aprl 2001 with their Social
- Security compensation preclusion petiods, that the great majority of clients -
apply for a determination, but their matter is settled either before the matter
is heard by the Compensation Court, or after the héaring has commenced,
but before any deterimination. That is, the majority of cases are settled out of
coutt. The relevance of this for prospective Social Security clients is that
50% of the settlement will be deemed for economic loss. This 50%, as
‘explained in section 1.6 of this report, is then used to calculate a preclusion

. petiod.
Workers Compensation Resolution Setvice

Should the insurance company refuse to pay the compensation claim, the
injured worker must apply to the Workers Compensation Resolution Service
for conciliation. The Workers Compensation Resolution Service handles
conciliaion of all claims prior to .commencing proceedings in. the
Compensation Court. The conciliator may convene a face-to-face conference
or may advise that the parties can apply to the Compensation Court for a

determination of the dispute

The Workers Compensat{on Resolution Service settles approxlmately 50%
of disputed claims. These typically involve small amounts of money or cases
where the insurer has not started paying periodic payments. Disputed claims
mvolving large amounts of money that could not be settled, are referred to

the Compensation Coutt.

‘Settlement by'dama'-ges at common law

~ If an injured wotker sues the employer for damages at commeon law,
proceedings are commenced to recover those damages. The injured worker
has to prove the negligence of the employer or a fellow employee and has to
meet the requitements for economic and non-economic loss (as described in « .
2.4 above). The amount received in common law damages can be affected by '
 the mjured wotker’s own negligence that contributed to the injury on a
"percentage basis. This can include not being compliant with the injury -
management plan, and by not undertaking reasonable and appropriate

" medical treatment to reduce the dmhages the injured worker has received.

2.6 What money is deducted from the lump sum before the m]ured
~ wotker receives it? ‘

If the matter is heard in the'Compensation Court, the inju:ed wotker does

not pay their representing solicitor or the insuret’s legal costs, even if the : _
injured worker loses the case, (unless the claim for compensation was . -~
fraudulcntly undertaken). Centrelink can, however, deduct any money owed

as a compensation chatge from the lump sum. This amount is usually paid

by the employer or insurer direct to Centrelink. :
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Verdicts in favour of workers in proceedings at common law are subject to

no such restrictions.

Table 1 shows a sample of 10 clients assisted by the Welfare Rights Centte to
reduce their Social Security compensation preclusion petiod. These 10 clients
have had their preclusion period. reduced, due to “special circumstances
where their compensation payment has been spent through gambling. The -
table shows the gross compensatlon payment and what was received

following disbursements.

TABLE 1 Summary of 10 Welfare Rights Centre cases

_ Reason for Gross - Disbutsement of compensation paymtnt prior to client
claim payment amount of receiving payment . amount
was _ _ i payment $ s ) of
settled ] - ) payment
| ) Legal | Health Medical | Centrelink Other
costs | Insurance reports | compensation
. - Commissi charge
Settled out | Damages at. 200,000 . 22000 | 22,000 3,130 22,189 144,000
of court common law -
Setded cut | Commutation 75,000 75,000
of court ) | )
Settled out | Lump sum for | 72,000 7,200 5,004 (*) 58,896
of court permanent
impairmént and
: commutation )
Settled cut Lump sum for’ 75,000 7500 ’ | 67,500
of court pemmanent
' .| impairment and )
) ) COMITRIGtIOn .
Setled out | Lump sum for 151,979 5000 | 15,000 -~ | 14,000 _ 117,979
of conrt perimanent o _ '
) wnpatmment and
: | commutation . :
Setled out | Damages and 1,011,633 -~ , 300,00008) | 711,633
‘of court common haw . : : )
Serded out | Damages and 175,000 3000 | 17,500 : 27,500(#) 127,000
of court common law : : -
Unknown Pentodic ’ ‘ 3,500 b
if setded payinents ) .
Setded qut | Damages and 171,007 10,600 | 20,207 1 13,070, 30000 () | 127,000
of court comumion law : :
Accepted | Lump sum for | 35,560 4500 | 3.556 - 9,147 , 18,357
NSUrance permanent . 3
company’s mmpairment o
offer - B : ) )
TOTAL | 1,967,260 4500 | 92,963 3,130 39,717 386,502 () | 1,447,365
(*) Disbussements included unspecified amounts for orthopaedic surgeon, medical teports and barristers,
solicitots, fees.
-(#) Disbursements were unspecxﬁed amounts but included repayment of penodlc paymcnts Heéalth Insurance
{ Commission debt and legal costs.

hage 23




“Losing what you win”

2.7 Occupation of people who claim compensation for permanent
incapacity

Based on Wotkcover statistics for the périod 30 june 1998 - 1 July 1999,
Table 2 shows the total number of new and ongoing employment injury

claims for permanent incapacity, based on occupatlon

Manager and Administrators BEa]
Professionals - 565

Para Professionals 634
Tradespersons 3249
Clerks 522
Salespersons and Pessonal Service Workets 801
Plant and Machine Operators and Drivers 2,426
Labourers and related workers : 5,583

" TOTAL 14,321

Labourers and related workers had the highest number of injuties related to

permanent incapacity- (5,583), followed by tradespersons (3,249), and plant

and machine operators (2,426). These three occupatlonal groups together
~ accounted for 78.6% of total permanent d.tsabillty injuties.

- 2.8 How injured Workers are informed about the Social Secunty
compensation preclusion period when recelvmg a compensation

lump sum payment

- thn an injured wotker consents to settle their compensation matter, they
ate requited to complete and sign the document, “Authority to - settle

~ Wotkers Compensation claim™. This document states, “I acknowledge that
my legal representatives have explained to me that if I have been receiving
Depattment of Social Security benefits, I may have to repay part or all of the
amount I have received. I understand that the Department of Social Secutity

. will not provide a final repayment figure, but only an estimate, of any
amount to be tepaid to it, untll after it has been given the full settlement

details......”

- If the compensation claim is for the commutation of périodic payments, the
_document, “Consent to Application for Commutation/ Redernptlon
signed by the injured worker This document states on page 2, “I agree that 1
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have had explained to me my obligations under the Social Security Act and
the effect that those obligations will have upon the amount I receive from

the lomp sum” _ ‘ |
' |

Unfortunately, many mjured wotkers do not understand what is going on
when the compensation preclusmn period is explained. The solicitots office,
as much as the courtroom, s a foreign and uncomfortable place to many
people. Tt is difficult for them to understand what is being explained, and
often where they do understand, they do not remember the information.
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30 The impact of problem gambling and its relationship
- with lump sum compensation payments and Social

Security

3.1 Overview

As can be seen from the previous sections ! and 2 of this report Social
~ Security and workers compensation rules and the interrelationship, ate all

..very complicated.

The aim of this research project was to examine the impact of problem
gambling on recipients of lump sum compensation and the interrelationship
of this with Social Secuxity payments, and in particulat, preclusion periods.

The setious impact of problem gambhng on people’s lives is falrly well
documented. About 1% of the adult Australian population expetiences a -
specttum of mild to severe gamblmg probleros®. Vatious research tepotts
have revealed that the self-teported income of “problem gamblexs vaties
considerably, from less than $10,000 to over $60,000 per year’. Survey after -

- sutvey of agencies dealing with problem gamblers has indicated that just over
half the gamblers surveyed had incomes below $400 per week, and wete

- therefore in the income range likely to be in recelpt of, or in need of, Social
Security payments.

- People with gambling problems, their families and theitr communities pay a
high price as a result of gambling addiction. The low levels of individual or
family income for many gamblets, mean that the money available for
‘gambling is limited. To support the addiction, credit and debt becomes an
option, sending the individual, and often their family, into-a cycle of debt and
often a desperate desite to recoup losses (“chasing losses”).

- To better understand gambling and its impact on low income individuals as.
it relates to receipt of lump sum compensaﬁon and Socml Secunty payments,

fot the purpose of this report we:

. Requested, through Freedom of Information, statistical information
from the Depariment of Family and Community Setvices relating to
* the number of people affected by compensatlon provisions and the -
number of people who had sought waiver of compensatlon preclusion.

petiod;

~# Conducted a sutvey, viz a questionnaire, amongst gambhng counsellors
~ in NSW;

] Examined client files from member orgaxﬁsatibns of the NWRN. We _
looked specifically at files whete the petson was identified as havmg a '

gambling problem.

* Public Health Assoc:auon of Australia notes available from www phaa net. au :

“* Client and Service Analysis reports prepared by Jackson Ac Thomason N. Ryan V. Smlth S..
Analysis of clients presenlmg to Problem Gambling Services _
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¢ Conducted a literature search to determine if there was any previous
research in this area; and . :
® Conducted interviews with. the following organisations: Departinent of

Family and Community Services, Centrelink, Social Security Appeals -

Tribunal, Administrative Appeals Tribunai, Legal Aid Commission,
NSW Workcover and NSW Compensation Court.

3.2 Freedom of Information request

In summary the informatiqn requested from the Deparﬁnént of Family and
Community Setvices was: : o

e Number of clients who claimed Social Security payments‘ in New
South Wales, but were affected by compensation preclusion periods;

e Number of decisions and outcome of decisions relating to waiving of
preclusion periods, by Authorised Review Officer, Social Security
Appeals Tribunal and Administrative Appeals Tribunal;

¢ Total amouﬁt of compensation payment expended by clients on
gambling and who subsequently lodged appeals to have preclusion
pedod WaIVCd and

¢ Reasons given by clients, and frequency of these reasons, for having
preclusion petriods waived.

The Department eventually rcsponded stating that much of the mformatlon :

we had requested was not available as the specific data requested was not

“collected. However, the following data for thc month of April 2001 was

- prowded

TABLE 3: NSW compensation affected Social Sccurity recipients for
April 2001

(except Area Pacific Central)

‘Less 6—12 102 { 2103 | 3w4 | 4105 | Greater | Total
than6 | months | years | years | yeare | years | than5 :
i months : : years

C ed a preclusion 888 306 411 99 31 35 . ] 83 1853

period (1) . . - .

Eaded 2 prechusion period (2) 299 32 1 416 3 F1l 14 19 1183

i Commenced an income support | 46 n 118 27 12 5 2 : 281
payment after ending a ' ) : g
- | prechusion period (3) : .

Received a compensation ump | 381 187 249 48 19 9 47 240

sum settlement - -

Chimed an income support 151 103 128 1_8 A 2 3 417

. payment afier a settl {1

(1) churd‘lmofwhmmeptcdusmmwdasmbenghedmﬂmg:ﬂusofwhmdlcnompcnsauonhxmpswms

received.
@ Afsomdudescustomctswhohaw:ndedd:mprccl\monpwodpnmto&re:epongpcuodbmwhoorﬂyhadthc

preclusion calculation recorded in the reposting period.
Maximurm titne between preclusion end and payment commencement is two years,

. (4) Maximum time between settlernent and ﬁaymmt chaitn is two yearis.
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- From this data we can at least deduce that in the month of Apni 2001 alone
some 4,500 people had significant interaction between the Social Security
payment and a workers compensation lump sum payment. Of these 1,853 -
actually commenced a preclusion period ranging from less than 6 months to
greater than 5 years. On this basis, some 22,000 people in NSW alone would

be affected by a compensation lump sumi preclusion period each year.

3.3 Results from questionnaire to gambling services

. Suatistical information about the characteristics of Social Security recxplents :
and compensation ftecipients who have gambling related problems is.
extremely limited. No such study regarding the relationship between
gambling, Social Security and compensation payments has previously been
undertaken.  For the purposes of this research, a questionnaire was
~developed. The purpose of the questionnaire was to further examine the
~ relationship between gambling, Social Secutity and compensation payments.

- The Casino Benefit Fund and the NSW Department of Community Services -
(DOCS) provided lists of all otganisations that provided gambling
counselling services throughout NSW. Each organisation was contacted

~ about whether or not they would be interested in responding to the
questionnaire. A major hurdle for the services was that they did not collect
‘information about a person’s source of income when the petson first sought
assistance. The gambling services only inquired whether or not the person
was a low or high income person. The organisations which agreed to
partictpate in the research changed their initial intake sheets to ask whether

ormota person was recetving Social Security.

The questionnaire was- then distributed to the 33 Problem Gambling

Counselling Services throughout New South Wales which had agreed to
. patticipate in the research. Organisations from both metropolitan and rural
- areas paruapated in the r&search pro;ect

- -The qucstlonnalre was dlwded mto several sections:.
1. The Social Secutity payment the client_ was receiving;

2. Whether. the compensation payments that the clients had teceived or
claimed were petiodic or a lomp sum;

3. The medical/health conditions of the client;

4. Gambﬁng telated issues, ie the preferred form of gambling, and
gambling venue, the average amount of money spent on gamb]mg and -
the frequency of the chent’ s gamb]mg; and '

5. General questions about age, ethmclty and social and economic
mmpacts of gambling on the client. '
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Statistical tesults of the questionnaire

The return rate-of the questionnaife was 69%, from which we identified at
least 90 people receiving Social Security payments and receiving ongoing
problem gambling counselling for the months of Apsl, May and June 2001.

The information collated from the questionnaires provided the following

data:
~ Social Security payment teceived:

®  36% received Newstart Allowance ot Youth Allowmlcé; '
. 29% received Disability Support Pension;
¢ 12% received Age Pension; and

® 11% received Parenting Payment (s—ingle)

The high 'per_centage of people recetving Ncwstart and Youth Allowance
who gambled is of intetest as these people receive the lowest rates of Social

Secutity payment. -
- Medical/health condjtions-

Chents wete dlagnosed with a range of medical conditions. The most

reported conditions were:

® 11.7% suffered from sevete depression;

e 9% suffered from mental iliness;
'# 9% had suicidal thoughts;
* 7.2 % suffered sevete anxiety; and
s 7.2% sﬁffexed psychiatric disability
- Preferred form of gambling
. | 61% only gamialed on the poker machiﬂes;

® 94% gambled on the poker machinies as Wcli as anothex form of
gambling; and o

* 1 petson gambled on the horses only ~ . ' P
- Preferred gambling venue ' ' | '

‘e 23% only gambled at the club;

e 14% only gambled at the pub; ) | e o
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® 58% gambled at the club and at other gambling venues; and
* 41% gambled at the pub and at other gambling venues _ ' |
- Amount of mdney spent in a fortnight on gambling

The amounts spent on gambling per fortﬁight rangéd from $50 to $1.800.
: ;
* 11.7% spent approximately $400 per fortnight on gatﬁbling; and .

* 35% of clients would not disclose the amount speht on gambling

- Frequency of gambling

® 34.2% of people reported that they gambled several times a week;
v 17.1% stated they gambled weekly;

* 10.8% gambled daily; and

* 45.9% of clients reported they gambied on the day they received their
Socml Secunty payment :

The high petcentage of people who report gambling on the same day as

receiving Social Security payments is significant given the large number of
tequests for emetgency payments and hardship payments made by Social

Security recipients to Centrelink. In recent years Centrelink has tightened its

guidelines on who cani actually receive emergency assistance, and this has had

a s:gmﬁcant Impact on the charties that provide altemanve assistance when

a_person is unable to receive Centrelink type payments.* Ope possible -

option for people with a gambling problem could be to arrange for their -

Social Security payments to be paid in.smaller amounts, for example, weekly .
payments rather than a larger fortightly amount. Another option could be R
to facilitate “Centrepay’ to pay for some bills, and essential sezvices. ;
Natuta]ly, both these options ate contingent on the md1v1dua.l acknowledgng

they have a.problem.

- Locahty of clients
* 14.4% livé in the Faitﬁeld local government a.t‘eé‘

® 18% live on the central coast (Gosford and Wyong local govemment
" areas);

e 8.1% live in the Albury local government area;.and : ' ‘ W

s 45% live in the_ Dubbo local government area

- Other information

*D.Shannahan, The Australian *Uncharitably redirected to St Vinnies”. {28 October 20(50)'_
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* 19.8% of chents separated from their partners due to problem
gambling;

e 18.9% of cllents relatlonshlp with theu' childten broke down due to
- problem gambling;

* 17.1% of clients became homeless .due to problem gambling; and

o 49.5% of clients teported gambling to overcome loneliniess

‘The very high response rate to the question about loneliness is a clear
indication that gambling was a strategy to deal with loneliness and isolation.
This widespread sense of isolation raises a number of SIgmﬁcant policy issues

about approptiate ways of engaging people in society. It is not surprising
that many of the participants indicated that their preferred form of gambling -

- was poker machines and that their preferred venue for gambling was hotels
and clubs, patticularly as clubs cultivate a fnendly and social atmosphere to
encourage individuals to attend, which may lead to increased gambhng

: 3.4‘ Résults from examination of NWRN files

- For the purposes of this report we examtned in excess of 50 client files frdm
~ member organisations of the NRWN throughout Austrahia.

These were files where the person had received a lump sum compensation
payment and had requested the compensation preclusion petiod be reduced
due to financial difficulties. For many of these clients gambling was a
component of the teason they faced financial hardship. ,

Due to 2 lack of resources, we concentrated on 14 of these clients 1n order to |
examine the cases in depth and to interview the clients.

For these 14 clients, compensation matters had settled out of court with the

average time from injury to settlement being three and a half years. The 14

clients- received a total of $3,233,636 gtoss lump sum compensation and

spent a total of $1,855,391 on gambling. This amounts to 57% of the total
© . gross compensation monies being expended on gambling.

‘Table 4 shows the occupatlon of these clients and type of injury as weli as
their preferred venue and form of gambling. ‘ o
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TABLE 4: Profile of 14 gambling related cascs

Occupation Injury Form of gambling | Gambling
: . venue
Client 1 Unknown Unknown Poker machines Pub, casino
Client 2 Manual Iabour Spinal injury Poker machines Pub
Client 3 Manual labour Knee Poker machines Pub, clubs
: reconstruction - '
Client 4 Welder Amputation of . | Table games Casino
B . fingers
Client 5 Manual labour Neck and spinal Poker machines, Casino
: | injuties TAB
Client 6 Printer Amm injury Exwife gambled
Client 7 Luggage handler | Back injury Horses Pub TAB,TAB-
Client 8 Machine Spinal injuties Unknown Unknown
Gperator
Cliemt 9 Dishwasher Back and leg Exhusband gambled
- i injudes
Client 10 | Meat packer Spinal injuries Poker machines Club
Client11 | Chef Spinal injury - Keno Keno live sites
Client 12 | Machine Crushed foot Table games, poker | Clubs, casino
) opetator _machines
Client 13 | Manual laboir Spinal injury Poker machines Chub
Client 14 | Nurse . - Neck injury Poker machines Club

A number of these clients ‘who consented to ‘being

mnvolved wete

interviewed about their compensation payments -which were spent on

gambling. Their explanation as to why their compensation money was spent

through gambling included the following comments:
- “To overcome depression resulting from injuties received at wotk’”;

“I don’t cate about anythmg, when I drink and 1 lose all control over

money”’;

tecnager”;

be spent”;

- “I treated the money as though it would last forever™;

“My father was an aicohohc and I started using . drugs when I was

“My husband mﬂuenced me in how the compensauon money. would

- “T would not wake up wanting to go to the club, I would find myself

there with him (partnet) at the club™;

- “To avoid botedom and to stop feeling depressed” and

“I just went crazy gamb]mg, in the hope of winning back what I had
lost™.

In all of the cases exammed the petson turned to help only once they had
“hit rock bottom”. To access Social Security the person then had to
-demonstrate specxal circumstances” Wluch is difficuit to. do (see section 1 7) '

3.5

Iatetature review

‘An extensive Internét and publication search found only one- a.ttlcle
specifically related to Social Security payments and gambling. This was in
the Productivity Commission’s report “Australia’s Gambling Industties” and
it Jooked at the number of gamblers receiving Social Security as their main

source of income.

We were unable to find any research that specifically ‘

examined the” relationship ~between compensatlon Social Security and

‘gambhing.
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3.6 Structured settlements - an alternative approach to
compensation payments

~ One of the core problems for many people with gambling problems is the
large amount of cash that is paid to them at the time of settlement. People
do not necessarily understand how to presetve this money and use it to
support them for many years. In some \ifays these large amounts of cash are
equivalent to superannuation payments. Yet when a person becomes eligible
for superannuation payments, there are very sophisticated investment
options, supported by the taxation and Social Secun'ty systems that
encourage the long term use of the capital to create income and protect

against poverty.

A possible alternative. to the payment of large lump sums to vulnerable
individuals is the use of structured settlements. A structured settlement is an
attempt to prowde more sophisticated financial solutions for receiving large .

sums of money. Structured settlements are well established mn Canada and
+ are becoming popular in the United ngdom and United States of America.

3.7 What is a structured settlement?

A stmf:tu:;ed settlement still requires the injured wotker to- claim workers
compensation. An agreement must be reached about whether or not the
_employer is liable for the injury and 2 determination made as to the amount
of damages to be paid. Whete structured settlements differ is that rather -
than having the full lump sum compensation amount paid directly to the
injured worker, the money is paid to a life insurance company, which then
provides an annuity to the injured person. '

‘The implementation of a structured settlement requires an injured worker
. receiving an up front lump sum payment and with the assistance of the
. compensation insurer, an independent arbitrator, ot the injured worker
themselves, paying the balance of the compensation payment into a premium
apnuity provided by a life insurance company. The annuity matches the
compensation insuter’s obligation to the injured wotker for loss of income’ .
which is indexed to the CPI and paid direct to the injuted worker. The
- annuity provides income support and other services requited by the injured
wotker until death, or when Age Pension is teceived. The benefit to the
compensation insurer is that they do not incur administration costs as they
ate not mnvolved in periodically paying the injured wotker. ' -

In cases where the injured wotker requires ofigoing medical, rehabmtatlon
and other setvices, beyond' the dafe of settlement, this could be an
. appropriate means of meeting these ongoing needs. One proposal is that

~ ongoing costs would also be part of the structured settlement and could
-~ include; alterations to the home and workplace, domesuc or handyman help -
- in the home, prowdmg specific medical equlpment or apphances and
modifications to the injured worker’s personal ttansport. _

5 “Structured Settlement Group”, com:sung of the Law Council of Australia, the Australian Plaintiff lnwyers Association,
Injuries Auslraha the Insurance Council of Australia-Limited-and Uniled Medicai Protecuon :
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Structured settlements could help to avoid the current situation that problem:
gamblers face when receiving lump sum compensation as they would not be
in a position to gamble the lump sum money in its entirety.

The ‘mcorporation of a thitd party (life insurance annuity provider)
overseeing the use of money for future loss of earnings and medical costs
could reduce the current problems of people not being able to handle large
lump sum payments. It has the potential to limit the number of cases where
a client gambles away lump sum’ payments and is faced with a2 compensation
preclusion period and unable to receive Social Security. A structured
: settlement, depending on the amount an injured worker receives, may avoid

the need to access the Social Secuiity system at all.

3.8 Problems implementing structured settlements

The success of structured settlements will depend on:
* the compensation recipient’s certainty that the insurance company will
continue to provide payment of the annuity in the future;
simplicity of its management and administration; and

'7 ¢ flexibility to meet the needs of individual injured wotkers and taxatlon' '

treatment of the sttuctured settlement.

There 1s currently a voluntary system for the provision of structured
- settlements in the Worker’s Compensation Act. However, more needs to be

understood about:

* the Social Security income test arrangements that would apply to the
structuréd settlement/annmty amount, particulatly for pcople under
Age Pension age;

® changes in the Social Security Act, to the way in which compensation
amounts are treated, and compensation preclusion perods are
calculated; and

o the treatinent of structured settlements by the taxation system

. At present the Social Secutity Act provides that 2 person can receive an
- annuity to which the ordinary income test will be applied, but no asset test
~will be applied. This is compared with a compensation preclusion petiod

where the amount of income that is considered to be teceived is not taken
into account, rather 2 formula is used to determine the length of time for
which they are not able to teceive a Social Secunty payment.

T
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| 4.0 Conclﬁsions

- 4.1 Relationships

In the course of this research it has been difficult to draw substantial
conclusions regarding the relationship between gambling, Social Security and
compensation payments for 2 number of reaspns including:

¢ There has been no previous tesearch conducted on this topic;

o The fact that the agencies that clients encounter (in relation to
gambling, Social Security and compensation) ate all separate and, this
makes it difficult to establish any interrelationship. These agencies
may include Centrelink, Compensaﬁon Court, insurance companies,

- and gambling counselling services; and

¢ (Clients who have gambling problems are often reluctant to talk about

~ the problem.

. V'Depa.ﬂmcnt of Falmly and Cofnmunity Services was unable to

- provide, even under Freedom of Information application, the data we’
sought related to gambling and Social Security preclusion periods.

The research project has, however, highlighted issues which in our view
tequire mote extensive reseatch and consideration from policy makers. The

1ssues highlighted are:

¢ The payment of compensation in 2 lump sum means it can be difficult
for people to manage and to make the money cover the period of the
Social Security compensation preclusion petiod. This difficulty can
lead to serious poverty (both for the compensation recipient and their

family);

¢ The difficulty in managmg latge sums of money appears to be = -
particulatly hard for people with gambling problems;

¢ People who have a compensible injury have expetienced 2 substantial

- change in their life often financially, physically and emotionally. This

can lead to depression, and people may tum to gambling as a means to
countet botedom and loneliness; and -

* The range of opportunities for gambling and the welcommg nature of
many gambling estabkshments in all likelihood increases the risk of

people gambling.

4 2 Severe ﬁnanc1al circumstances

It is apparent that people who have expended thelt compensation monies
through gambling can end up in sevete financial circumstances often for 2
number of years. They have been thtough a very stressful time from being
injuted through to thé process of claiming and receiving compensation. o
Once the money is gone, people are then caught by the Social Security o
compensation preclusion petiod with their only chance being to establish .
they have “special circumstances” to warrant the shottening of the
preclusion petiod. As explained in section 1.7, this is difficult to establish

and often takes considerable time.
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4.3 Further teseg’rch

While more research is requued to further establish the interrelationship
between problem gambling, lump sum compensation and Social Security
preclusion perdods, this report has found that the present Social
Security/compensation system can be reformed to lessen the chance of
people being in financial hardship. At the very least, there is a need for a
greater amount of information to be provided to compensation recipients
and solicitors about the exact implications of a Social Secunty compensation

preclusion petiod.

The exploration of altetnative means of providing compensation payments
through structured settlements and changes to the interrelationship with the
income test could play an important tole in easing the transition from worker
to disabled and compensated individual. However, these measures must be:
voluntary and any move to this end should fitst tequire a thorough
examination of the impact of the receipt of lump sum compensation
payments versus payment through structured settlements and the impact of
these on a person’s entitlement to Social Security, as well as any taxation

implications.
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5.0 Recommendations

Recommendation 1

That the Social Security Act relating to people receiving penodic
compensation payments be amended so that the ordinary income test is
applied to the relevant Social Security payment cliimed rather than the
current “ditect deduction” method.

Recommendation 2

" That the Social Secutity Act be amended so that the 50% rule used to
determine the preclusion period for a person receiving a lump sum
settlement be applied to the net amount the person receives after all
disbursements, rather than the current gross amount of compensation.

Recommendation 3

That the National Welfare Rights Network seek funding to produce a self-
advocacy booklet that can be provided to problem gambling counselling
services and individuals. This will assist injured workets who have spent their -

~ compensation payment on gambling in appealing their compensation
preclusion petiod based on “special citcumstances”. The booklet would
include the vadety of documentary evidence required to appeal the case.
- based on “special circumstances”. :

Recommendation 4

That Centtelink be required to provide intensive assistance to people with
compensation preclusion petriods who request this assistance, ie access to
Centrelink’s Financial Information Service, Social Workers, Disability
Officers and referral to Commonwealth Rehabilitation Setvice.

Recommendation 5

That Centrelink re-establishes in the role of Compensation Liaison Officers
an-emphasis on community education and outreach to inform solicitors and
advise Centrelink customers about Socml Security legmlauon relating to -

compensation payments.

' Recommendation 6

That Centrelink undertakes an extensive education program targeting
compensation solicitors, to ensure these solicitors fully understand -

compensation preclusion petiods, by initially providing them W1th the
compcnsatlon kit “Compensation-What you need to know”. _

Recommendatlon 7

That Centrelink provides a copy of its compensation kit, “Compensation-
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who have indicated they have received or will receive compensation.

Recommendation 8

‘That compensation solicitors be requited to request compensation debt and
compensation preclusion petiod estimates from Centrelink for their client

well before settlement

Recommendation 9

© That Department of Family and Community Setvices produce a pampbhlet, to
be distributed with workers compensation claim forms, to advise injuted
‘workers about compensation payments being affected by Social Security
compensation preclusion petiods and compensation charges. -

Recommendation 10 B} .

That the Department of Family and Commumty Setvices and Centrelink
sponsor a trial advertising campmgn of regula.tly updated information about

Social Security compensation preclusion perods in trade union magazines in -

the industries where most workets receive compensaﬂon payments

Recommendation 11

The Department of Family and Community Services, Centrelink and NSW

Compensation Court jointly sponsor 2 regulatly updated advertising

campaign about Social Security compersation: preclusion periods, by, at the
- very least, placing posters in the foyers of NSW Compensation Courts.

Recommendation 12

That solicitors representing injured workers -p£ovide a copy of Centrelink’s -

compensation kit, “Compensation -What you need to know” to the injured

worker. The injured wotker to sign a document stating they have received

this compensatlon lnt.

. Recomm’endation 13

- That the Depaﬂment of Family and Commumty Services further investigate
- the potential of structured settlement as 2 means to minimise the possibility
of people facing financial djfﬁcultles as a result of- bemg unable to manage a

lomp sum payment.
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GAMBLING ISSUES . .
Number of clients receiving Social Security payments who gamble on

Poker machines

* Club Keno

* Harness and Greyhound Racing

Sports Betting

Lottery

Casino table games

Lotto . ,

*  Powerball

*  Other i.e Scratchies, Pools - , .
Number of clients receiving Social Security payments who gamble at
*  Hotels -

*  Clubs.

* TAB's

* Casino .

* Newsagent -

*  Other lottery ticket and scratch lottery suppliers

*  Racetrack ,

*  Telephone betting

* [Internet

*  Other S

Average amount of ($) spent on gambling by people on Social Security
* Inafortnight :

* Inamonth _

Frequency that clients receiving Social Security ($) gamble

* 1to3timesa week .

"®"  more than 3 times a week |

GENERAL INFORMATION ABOUT SOCIAL
SECURITY/COMPENSATION GAMBLING CLIENTS
Number of clients living in suburbs close to counselling service

Number of cliénts living in suburbs far away from counselling service
Number of male clients -

Number of female clients

Number of clients born in Australia

Number of clients born outside Australia

Number of clients wha were single before gambling problem
Number of clients who were single after gambling problem

Number of clients whose marriage/defacto relationship broke down due in
whole or part due to gambling problem _

Number of clients whose relationiship with children ‘_u_.ow.o down due to
gambling problem . _

AGE GROUP OF CLIENTS

18-25

26-33

I W&IA.H

42-49 . |- 50-57 58-65

Over
65
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NUMBER OF CLIENTS RECEIV. G SOCIAL SECURITY/COMPENSATY
COUNSELLING DURING APRIL and OCTOBER 2000 BASED ON AGE G

NAME OF COUNSELLING SERVICE

LOCATION OF COUNSELLING City, Suburb or Town

1.
)

b

>+ > >

*

3,

The number of clients receivin
the following medical conditio

.

et

C.

-

i

“PAYMENTS WHO SOUGHT GAMBLING

SOCIAL SECURITY PAYMENTS ,
Number of clients receiving ongoing counselling and receiving the
following types of Social Security payments:

- Disability Support Pension-

. * Newstart Allowance/Youth Allowance .

- AgePension - . )
- Parenting Payment single
- Other

- Number of clients who have never been on Social Security payments
before and did have gambling problems before going on Social Security

Number of clients who have niever been on. Social Security payments
before and had gambling problems m&ﬁ.. going on Social Security

COMPENSATION PAYMENTS .

Number of clients who received a Compensation payment
Total amount of money clients received in compensation ($)
Total number of months compensation ($) lasted

an_uoqomn:nsa Esasmocﬁom OOBvozmmao:@c&o&ﬁ%mo&&
Security preclusion period expired :

Z:Bcoq.eoo:o:mmiﬂ: mmsczsmwaozaamanwoﬂo qaonmiam their
compensation ($) , _

Number of clients with gambling problems after receiving their
compensation ($)

MEDICAL CONDITIONS CLIENTS HAVE

g Social Security payments and, presenting with
ns, diagnosed by medical professionals or

referred to you by medical/health professionals

+

" e e+

Number of clients with mental illness .
Number of clients with psychiatric disability
Number of clients with chronic skeleta] pain
Number of clients with acquired brain injury
Number of clients with loss of limbs

Number of clients with other severe medical conditions/disabilities

ROUP
. AGE GROUP OF CLIENTS
18-25 | 26-33 | 34-41 42-49 50-57 58-65 Over {Unknown
. 65




